> g% i, :UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
5 3 REGION §
] M N 230 SOUTH DEARBORN ST.

) m‘ef CHICAGO, ILLINOIS 60604

REPLY TO THE ATTENTION OF:

5SPT-7

m3 0CT 1389

e |

Mr. Jacob H. Martin
1775 Glenview Road, Suite 211
Glenview, Illinois 60025

RE: In the Matter of
Docket No. IF&R-V-004-88

Dear Mr. Martin:

Enclosed please find a copy of a fully executed Consent Agreement and Final
Order (CAFO) in resolution of the above case. The other original was filed
with the Regional Hearing Clerk. .

Within thirty (30) days of the filing date with the Regional Hearing Clerk,
please forward by cashier'’s or certified check the civil penalty in the
amount of $10,000.00. The check must be payable to the U.S. Treasury and
sent directly to:

U.S. Envirommental Protection Agency

Region V

P. O. Box 70753 -
‘Chicago, Illinois 60673

Please send a copy -of the transmittal letter for the clerk -and a copy of the
check to Mr. Scott Dismukes, Office of Regional Counsel.

Thank you for your cooperation in this matter.
Sincerely,

Dea M. Zimmerman -
Envirommental Protection Specialist

Enclosures
cc: Honorable .Frank W. Vanderheyden :
Administrative Law Judge (w/CAFO)
Regional Hearing Clerk

ATTACHMENT 2



bce: J. Ward
P. Reed
S. Dismuikes (w/CAFO)
ORC Branch Chief AWIGL (w/CAFO)
OPA (w/CAFQ)
Zottaomayer, Financial Managment (c/CAFO)
Jerry Stubbs,EN-342 (w/CAFO)
SIA (w/CAFO)
sn/ps/ptsb/cofile/ra (w/CAFO)



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION V '

IN RE: ) IF&R-V-004-88

! . )
KENNETH J. KASS AND ) CONSENT AGREEMENT
CONTINENTAL CHEMISTE CORPORATION ) AND -
S ) FINAL ORDER
Respondents. )

)

CONSENT AGREEMENT AND FINAL ORDER REGIONAL HEAR'NG--CLERK

WHEREAS , #émi’é‘#%%”ﬁ“ééﬁé#

1. This civil administrative proceeding for the
assessment of a penalty was initiated pursuant to Section 14(a)
of the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA)

7 U.S.C. §136 and Section 22.01(a)(1) and 22.13 of the
Consolidated Rules of Practice Governing the Administrative
Asseésment of Civil Penalties, 40 C.F.R. §22.01(a)(1), 22.13.

.2. A Complaint and Notice of Opportunity for Hearing was
filed 5y Complainant on April 2, 1988 charging in eiéht counts
that Respondent violated Section 14 of FIFRA, 7 U.S.C. §1361 by
failing to comply with the requirements of FIFRA.

3. On May 26, 1989, upon Complainants Motion to Amend
Penalty Amount, the proposed penalty in the Complaiht was amended
to $94,641.00. |

4. On June 20, 1989, after an Oral Motion by
Complainants, the Court Ordered Counts V-and VII-stricken from
the Complaint. |

5. Count I alleged violations of Section 12(a)(1)(A) of

FIFRA, 7 U.S.C. 5136j(a)(i)(A), for the selling, offering for



2.

sale, distributiné or shipping the unregistered pestiéide SMO-
CLOUD fér which Complainant sought a_civil penalty of |
$300,000. 00. | o |

. ?. Coupt.II allegéd violations of Section 12(a)(2)(K) of
_FIFRA, 7 U.s.C. §136j(a)(2)(K), for_seliing, offering for sale,
distribhting or shipping the cancelled SMO-CLOUD after May 31,
1986 fof which Complainant sought a civil pehalty of $300,000.00.

7. Count III alleged violations of Section 12(a)(2)(B) of
FIFhA,;7 U.S.C. §136(j)(a)(2)(B), for réfusing to allow the |
inSpecgion of Continental Chemiste’s records showing the
deliveqy, movement or holding of SMO-CLOUD on Wednesday, December
3, 1985, for which-Compiainant sought a civil penalty of
$4,200.00.

'8. Count IV alleged violations of section 12(a)(2) (B) of
FIFRA, |7 U.S.C. §136(j)(a)(2)(B), for refusing to allow the
inspecﬁion of Continehtal Chemiste'éﬁrecords showing the
delivefy, movement or holding of SMO-CLOUD on Wednesday, February
11, 1987, for which.Complainant sougnt a givil penalty of
$4,zoo:oo. | ' '

' ;9. Count VI alleged violétions of Section 12(a)(2)(K) of
FIFRA, 7 U.S.C. §1363(a)(2)(K), for the sale of SMO-CLOUD in
violation of the 1ébe1ihg reqﬁirements of the cancellation order
for which'Complainant sought a civil penalty of $5,000.00.

io._ Count VIII a;leged vio;ations of Section 12(a)(2)(Kf

f . .
of FIFRA, 7 U.S.C. §136j(a)(2)(K), for the sale of BUG-TAB in

!
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violation oflthe iabeling requirements of the cancellation order
for whfch Complainant sought a civil penalty of $5,000.00.

11. The Complainant aileged that the violations were
observed on February 13,:1987, during an inspection pursuant to a
warrant by authorized_representatives of the United States
Environmental_PrOtection Agency (U.S. EPA).

_iz. The parties discussed settlement Of this action on
numerons occasions. Jacob Martin, Counsel for the Respondent,
and Kenneth J. Kass represented Respondent. Scott R. Dismukes,
Assistant Regional Counsel, Counsel for Complainant, and John.
Ward, éhief, Pesticides Section, U.S. EPA, Region V, represented
Complainant.

WHEREFORE for the purpose of this proceeding only, and
without prejudlce to any other proceedlng.

i3. Respondents Cont1nenta1 Chemiste Corporation and

Kenneth J. Kass hereby admit the jurisdictional allegations in

the Complaint.

14. Respondent Continental Chemiste Corporatiof admits

‘the factual allegations set forth in the Complaint.

t

45. Respondents Continental Chemiste Corporatlon and

Kenneth J. Kass waive their rlght to a hearlng on the

allegations of the Complaint.

'16. Respondents Continental Chemiste Corporation and
Kenneth J. Kass certify that they are in compliance and will
remaln in compliance with the. requirements of FIFRA, 7 U.S.C.

§136 through sl36(y).
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17. In.consideration of the forégoing_certifications,
stipulations, agreements and litigation factors, and in
consideration of Respondent’s demonstration of inability to
continue in business, Complainant agrees to mitigate the
$94,641.00 civil penalty préposed in the Complaint to $10,000.0d
cash payable with 30'days of filing of this Conseht Agreement
with the Regional Hearing Cierk. If Continental Chemiste
Corporation, its successors and assigns register or reregister
their indoor smoke fumigation products, then Continental Chemiste
Corﬁoratibn, iﬁs successors and assignees'shall pay $5,000.00 per
year for:five years. -‘These contingent $5,000.00 payments are due
and owing on the fifteen of January'of each of the five years.
The validity, amounf and'appropriateness of either penalty is not
subject to review in a collection proceeding, 15 U.s.C.

§2615(a) (4)(A). | o _ _ ”

18. The civil pénélty pafégie under Paragraph 17 shall be
by certified check payabie to "Treasurer, United States of’
America" and sent to Regional Hearing Clerk,'U.S. Envirdnmental
Protection Agency, Region V, P.0O. Box 70753, Chicago, Illinois
60673 within 30 days after filing a fully executed copy of this
Coﬁsent Agreement and Final Order with the Regional Hearing
Clerk. A copy of the payment shall be sent to the Branch
Secretary, Pesticides & Toxic Substances Branch'(SSPT47). u.s.
Environmental Protection Agency, 230 South Déarborn Street,

Chicago, Illinois 60604.
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19. If(at ény time during the duration of this Consent
Agreement and Final Order Continental Chemiste Corporation,_its
successors and assignees, other than Jacob H. Martin personally,
or Kenneth J. gass sells either an unregistered of a cancelled
pesficide they'shall.pay $4,250.00 stipulatéd penalty per
violation as defined in FIFRA, 7 U.S.C. §§136 through 136y.

20. Furthermore, on any amount overdue under either
Paragraphs 18 or 19; interest shall accrue at the rate
established by the Secretary of the Treaéury'pursuant to 31
U.S.C. §3717. In addition, after the first thirty (30) days that
any amount under Paragraphs 18 6r'19.isnbverdué, a late payment
handling charge of.Twenty Dollars ($20.00) is owed, and an
additional charge 6f Ten Dollarsl($10.00) is owed for every
subsequent thirty (30) day.period that any monies are overdue.
Also, a six percent per annum penalty shall be applied on any
principgl amount not paid within ninety (90) days after the Final
Order is signed by the Regional Administrator. |

21. This Consent Agreement constitutes the entire

agreement between Complainant and Respondent.



<
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22. Respondent consents to the issuance of the following

'Final Order..

Date:iZ:ﬂilﬁ:f

Date:_fyéﬁ;ézg

KENNETH J. KASS AND .
CONTINENTAL CHEMISTE CORPORATION,
Respondents.

By: 42221<*”1J2f{/k444122;'

.g;éob_H, Martin
resident ,& Owner of CCC

COBPOEatid®
kgn«tn\ Jd. Kess

UNITED STATES ENVIRONMENTAL PROTECTION
AGENCY, Complainant.

By: _;ZéLZQ&&;?Q;SZﬂijgﬂyx:ji::
William H. Sanders I11I, P.E.

Director, Environmental Sciences
Division

U.S. Environmental Protection
Agency
Region v

230 South Dearborn Street

Chicago, Illinois 60604

4
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IN RE: KENNETH J. KASS AND CONTINENTAL CHEMISTE CORPORATION
IF&R-V-004-88

FIN’AL ORDER
It is so Ordered, as agreed to by the parties and as
stated in the bonsent Agreement. This Order disposes of this
proceeding pursuant to:4o C.F.R. §22.18(¢c) and shall become

effective upon filing with the Regio 1l Hearing Clerk.

%;é“;ﬂmq . i | <

VALDAS V. AD? Us

Regional Admin strator

U.S. Environmental Protection
Agency, Region V

230 South Dearborn Street

Chicago, Illinois 60604





